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Criminal Legal Aid: Alleged Breach of a Court Order 
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1 Introduction 
 
This guidance clarifies the position regarding the process and criteria for the grant of 
criminal legal aid when an individual is alleged to be in breach of an order made by 
either the Crown Court or magistrates’ court. 
 
2 Court orders 
 
There are a wide range of orders that may be made by a criminal court. Whilst this 
guidance does not seek to deal with each and every court order, particular focus is given 
to those orders commonly made following conviction as these have been the most 
regular subject of queries. 
 

• ‘Probation’ Order – where a defendant is convicted and the court declines to 
impose a custodial sentence, the offender is commonly made subject to a 
‘community order’ or ‘suspended sentence order’. 

 
• ‘Community orders’ comprise one or more requirements with which the offender 

must comply; these can include supervision through regular appointments with a 
probation officer, curfew, exclusion from a specific place/area, drug rehabilitation, 
alcohol and mental health treatment, as well as residence at a specific address.  

 
• ‘Suspended sentence orders’ are sentences of less than 12 months in prison, 

suspended for between 6 months and two years. It includes the same 
requirements as those available for the ‘community order.’ 

 
An alleged breach of an order can result in the individual being brought back before the 
court and potentially being sent to prison. 
 
In addition, existing guidance – notably the Criminal Legal Aid Manual - draws attention 
to a range of court orders which can be made under the heading of ‘prescribed 
proceedings’. These are often made, though not exclusively, following the defendant’s 
conviction. This list includes: Anti Social Behaviour Orders, Sexual Offences Prevention 
Orders, Restraining Orders, Serious Crime Prevention Orders, Violent Offender Orders, 
Drinking Banning Orders and Domestic Violence Prevention Orders. 
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3 Scope of legal aid to cover alleged breach cases 
 
The Access to Justice Act 1999 makes clear that the scope of the criminal legal aid 
scheme includes ‘proceedings before any court for dealing with an individual convicted 
of an offence (including proceedings in respect of a sentence or order)’ - section 12(2)(b) 
– and ‘such other proceedings concerning an individual, before any such court or other 
body, as may be prescribed‘ – section 12(2)(g). 
 
All alleged breaches of a court order, whether made by the magistrates’ court or Crown 
Court will, therefore, fall within scope of criminal legal aid. 
 
 
 
4 Applying for criminal legal aid in an alleged breach case 
 
Regulations make clear that where an alleged breach of a court order has arisen, 
proceedings to deal with the alleged breach cannot be regarded as incidental to the 
main proceedings. For this reason, a new legal aid application is required. 
 
See CDS (Representation Orders) (Amendment) Regulations 2009/No.3331 
 
Reg 4(3) - Extent of representation order 
 
 Proceedings for dealing with an individual alleged to have failed to comply with an order 
of a magistrates’ court or the Crown Court are not to be regarded as incidental to the 
proceedings in which the order was made. 
 
 
5 Circumstances in which an alleged breach of a court order may arise and 
Representation Order requirements 
 
These broadly fall into 1 of 3 groups: 
 
(a) 'stand alone' breach of a court order - eg; breach of a community order (CCO) 
or suspended sentence order (SSO) which does not give rise to a new criminal 
offence, but requires the individual to be brought back and dealt with by the 
relevant court. An example of this would be a failure to carry out unpaid work, or 
failing to report to the probation officer. 
 
In such cases, the alleged breach is prosecuted by the probation service. Most 
commonly, breach of a Crown Court order is dealt with by the Crown Court, although 
some Crown Court orders specify that an alleged breach may be dealt with by the 
magistrates’ court 
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Representation Order Requirements 
 
The application for legal aid should be submitted to the relevant magistrates’ court; if the 
breach hearing is to be heard at the magistrates’ court, the application is subject to the 
Interests of Justice test and the magistrates’ court means test 
 
If the breach hearing is to be heard in the Crown Court, the application is subject to 
Interests of Justice Test only - it is not means tested. 
 
Therefore it  is the venue at which the breach hearing will take place that will determine 
whether the application is means tested, not the venue at which the original order was 
made. 
 
Note: only in circumstances where the defendant is brought before the Crown Court and 
there is not time to instruct a litigator can the Crown Court exercise its power to grant a 
representation order in breach proceedings.  
 
In such cases the representation order will cover the advocate for the work carried out at 
the initial hearing.  
 
If, following that hearing, there is further work which require the services of a litigator e.g. 
the matter is adjourned for further hearings or the defendant requires assistance with 
preparing an appeal, the representation order granted by the Crown Court will also cover 
the work carried out by the litigator. There is no requirement for the litigator to submit a 
fresh application to the relevant magistrates’ court in these circumstances.  
 
See Criminal Defence Service (General) (No.2) Regulations 2001 (as amended) 

 
8. Notwithstanding regulation 9, the court may grant a representation order— 

(a) in proceedings in the Crown Court which—  
(i) are referred to in section 12(2)(f) of the Act; or  
(ii) arise out of an alleged failure to comply with an order of the Crown 
Court, where it appears to the court that there is no time to instruct a 
litigator; or  

(b) where an individual is brought before the court in pursuance of a warrant 
issued under section 81 of the Senior Courts Act 1981(3).2 

 
(b) breach of a court order which automatically gives rise to a criminal offence – 
e.g. breach of an ASBO is a criminal offence; 
 
In such cases a fresh criminal prosecution is brought by CPS. 
 
 
 
 
 
 
 
 

http://www.lscmanual.co.uk/manual/vol1/partA/1A_033#fn1A-042fn0002�
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Representation Order Requirements 
 
The representation order granted for the trial of the new offence covers the sentencing 
hearing at which the breach of the order will be taken into account. 
 
(c) a fresh criminal offence is alleged to have been committed by the defendant 
and this effectively puts the defendant in breach of an order previously made by 
the court following conviction for an earlier offence 
 
In such cases, the individual is first dealt with by the court in relation to the new offence; 
if this leads to a conviction, it is at the point of sentencing that breach of the court order 
will also be taken into account 
 
Representation Order Requirements 
 
The representation order granted for trial involving the new offence covers the 
sentencing hearing; the representation order will therefore extend to cover consideration 
of breach of an earlier court order in relation to a previous criminal offence. 
 
 
6 Submitting LGFS and AGFS Claims for Breaches of Crown Court Orders 
 
Since the introduction of Crown Court Means Testing in 2010 and the revisions to the 
General Regulations, the LSC has received claims under both the AGFS and LGFS for 
Breach of Crown Court Order fixed fees supported by the original representation order 
(i.e. the representation order that was in place for the proceedings in which the Crown 
Court Order was made). 
 
In the absence of clear guidance on the issue, the LSC has been paying these claims. 
 
Now that the position has been clarified, the LSC will, for Breach Proceedings 
submitted on or after 1 January 2013, only process claims that are supported by 
either: 
 

1. a new representation order, issued by the relevant magistrates’ court specifically 
covering the Breach Proceedings; or 

2.  a representation order issued by the Crown Court.  
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