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CLSA STATEMENT ON CONSORTIA.

A Warning to the Profession and Questions for the Ministry of Justice (MoJ).

Issued 





DATE 18 July 2014
On the Government view that the use of Consortia is a suitable vehicle for the delivery of reform to Criminal Legal aid there remain huge questions unanswered by the MoJ or any other Government or quasi Government organisations . This abandonment of responsibility shows reckless disregard for the interests of the public, Solicitors, the Bar and in the long term the interests of the MoJ. No one else seems to be highlighting these points as we sail into the uncharted waters that these proposals represent.  

The Background.
1.
In the document named ‘Transforming Legal Aid – Next Steps: Government Response’ At Para 58 the MoJ Stated ‘We have now reached a shared view with the Law Society that a model which sits between very loose consortia arrangements and a strict merger/joint venture approach would be achievable.’ This will be the delivery vehicle for many providing criminal legal aid services. 

2.
In the view of the CLSA therefore, as this is now therefore the Government view, the MoJ needs to reveal their detailed plan to demonstrate how these consortia will work. It would be irresponsible to base cuts and re-structuring around a proposal without fleshing out the detail and here ‘the devil IS in the detail.’  To simply remain silent on the practicalities is highly irresponsible without assisting in providing a regulatory or commercial road map to achieve a successful consortia type arrangement.

3.
At this very late stage, to leave the profession without assistance for them to negotiate through the regulatory and contractual minefield is the equivalent of throwing a Jigsaw into the air and saying to the profession ‘here you are profession, catch that and put it together’. It will not do. It is an appalling derogation of public duty and one which will hurt not only the firms but the public when ill prepared and badly constructed consortia start falling apart with a likely domino effect upon its members including the Lead contractor. You will not need the ‘Hadron Collider’ to create black holes in the CJS when Consortia fail and without clear guidance they surely will in many cases. 

The dangers for the lead contractor.
1.
The contract will have to be led by one contractor working with subordinate (in contractual terms) ‘delivery partners’.  It is quite clear that under a ‘lead contractor collaboration’ all work emanating from any Duty Solicitor at the Police Station or the Magistrates' Court all the way through to the Crown Court will remain under the lead contractors contract number.  Therefore, the delivery partners will have to put Legal Aid applications in the name of the lead contractor who will then be responsible for all billing, supervision, complaints, and liabilities arising therefrom.

2.
On what do we base the foregoing statement? See the ‘2015 Duty Provider Contract Additional Information’  which provides ‘A Delivery Partnership must have a Lead Contractor which tenders for the contract, holds the contract and is ultimately responsible for all services delivered under the contract. The LAA’s contractual relationship will only be with the organisation that is the Lead Contractor’. The ‘Lead Contractor’ must have a formal written agreement in place with each of its ‘Delivery Partners’ by the time it submits a Duty Provider Tender (Tender deadline planned for September 2014).  All Delivery Partners must hold an Own Client Contract and will work as ‘formalised agents’ of the Lead Contractor in accordance with the terms of the formal written agreement. And here is the point. The client retainer will always be with the Lead Contractor. 

3. 
What does this mean for the ‘lead contractor’? Well the responsibilities for them are huge and potentially terrifying bearing in mind they will be responsible for what happens within firms they do not own if things go horribly wrong, and when contemplating that each Delivery Partner may deliver up to 40% of the total value of work covered by a Duty Provider Contract. Minimum requirements to be awarded a contract and criteria pertaining to the management of the service must be met by the Lead Contractor. It will be the responsibility of the Lead Contractor to ensure that it undertakes appropriate due diligence checks on its Delivery Partners.

4.
It will be the responsibility of the Lead Contractor to determine and enter into an appropriate form of written agreement with each of its Delivery Partners. However, the LAA will specify what this agreement must contain as a minimum, a requirement that Delivery Partners comply with all relevant requirements of the Duty Provider Contract Specification, a requirement that Delivery Partners comply with key requirements of the Duty Provider Contract Standard Terms including, but not limited to, information security requirements, and right for the LAA to review the conduct of all work carried out by the Delivery Partner in relation to the Duty Contract including a requirement on the Delivery Partner to co-operate with the LAA in relation to such a review.

To put this in the bluntest possible terms if the ‘delivery partners’ fails their breach is your breach as you, as the lead contractor, will be held legally responsible for their failure. At a firm where you do not work, own or possibly even know as well as you should to take on these huge responsibilities. 

5.
The LAA will also specify that the agreement must contain a minimum notice period for the Delivery Partner to withdraw from the agreement (let’s not forget this is to be a four year possibly extendable to five contract with the LAA which the Lead Contractor cannot surrender but LAA can terminate on a no fault basis).

6. 
Additional responsibilities for Lead Contractor are that the agreement must set out how the work will be allocated to the Delivery Partner including the Duty Rota Scheme(s) or individual police stations, Magistrate’s Courts and Crown Courts (that the Delivery Partner is responsible for delivering services at within the Procurement Area.), the process for time recording, case reporting and invoicing, the payment arrangements between the Lead Contractor and Delivery Partner, the arrangements for secure file storage and right of access for the Lead Contractor to client files undertaken under the Delivery Partnership agreement, In accordance with obligations of conduct, arrangements for the protection of confidential information. Plus the process for dispute resolution under the Delivery Partnership agreement and the termination rights for each party to the Delivery Partnership agreement. 

7.
The termination provisions just referred to have implications as these must include a clause which confirms that where a Delivery Partner’s or Lead Contractor’s Own Client Crime Contract is terminated that the agreement between Lead Contractor and Delivery Partner is automatically terminated. So any provision of pre-emption whereby the other members of the consortia may wish to help a struggling member cannot be done within the terms of any existing agreement as such terms will fall with the termination. So no easy way it seems to throw a life buoy to a partner in the consortia as they drift away from the others. The same does not necessarily apply to the TUPE liabilities of their employees necessarily, which may survive to the Lead Contractors detriment by statute not dependent upon contractual term as between parties. 

8.
How do you allocate the work between the Lead Contractor and the Delivery Partners? The Lead Contractor must deliver a minimum amount of work; although this will differ according to whether a Procurement Area has been defined as rural or urban. In rural areas the Lead Contractor must deliver at least 25% of the total value of Duty Provider work Contract in each rolling 12 month period. In urban areas the Lead Contractor must deliver at least 50%.  But this expressed minimum requirement appears to be contradicted by additional material put out by the MoJ in this document. Duty Provider Contract 2015: Overview of Current Thinking on Key Principles’.

9. 
In this ‘current thinking’ document one should note that it specifies if a bidder chooses to adopt a Delivery Partnership model then the contract entered into would be between the LAA and the Lead Contractor. (References to YOU in this document therefore relate to the Lead Contractor). Here are the areas to note. 

i. The Duty Provider Contract will cover all criminal legal advice, litigation (except Very High Cost Cases (VHCCs)) and magistrates court advocacy services delivered to clients who choose the Duty Provider at the first point of request (either at the police station or magistrate’s court). It says “all criminal legal advice, litigation and magistrates court advocacy services delivered to clients who choose the Duty Provider at the first point of request (either at the police station or magistrates court)....you must retain a Duty Provider case until it concludes" In other words, this would appear to mean a delivery partner will be obliged to apply for legal aid for duty cases in the Lead contractor firm’s name from first contact through to the Crown Court. How does that work as to allocation of costs and then admin expense between the Lead Contractor and Delivery partner? 

ii. You will (the Lead Contractor)  be allocated an equal share of Duty Provider rota slots within the Procurement Area(s) in which you hold Duty Provider Contract(s). Allocation will take into account busier periods to ensure fair distribution. As far as possible Duty Provider rota slots will be organised so the same provider is not covering different slots within the Procurement Area at the same time. Apart from a rather ‘Stalinist’ (Tractor production in the Ukraine) approach to this work how does this work for all the members when the grant of legal aid is skewed in favour of the Lead Contractor? I appreciate it does not affect other providers out-with the consortia but this bias toward the Lead Contractor will surely create havoc within. (Easier to say ‘contra invoicing’ than to carry it out on a daily basis). 

iii. You are responsible for all work undertaken under the Duty Provider Contract including where work is undertaken by Agents or Delivery Partners. What does this mean? ‘Responsible’, at all levels, for client care, and file reviews etc.? Note also that our old friend ‘peer review’ is storming back. ‘All providers will be subject to a Peer Review during the life of the contract. Any Peer Review of your crime work will be against all crime work you undertake and, therefore, the sample of files reviewed may include Own Client work and Duty Provider work.’  Does Peer Review of your firm include work undertaken by Agents or Delivery Partners in other firms? Yes in our view. Under the Duty Provider Contract you are responsible for all work under the contract and conducted in your name whether work was undertaken by your directly employed staff or third parties it will be treated as your work for all contract purposes including Peer Review. 

 The dangers for the Delivery Partners.
1.
You are dependent upon the skill of the lead firm in complying with all the contractual obligations such as reviewing your files etc. 

2. 
You will, it seems from the terms of this document, above referred to, ‘Duty Provider Contract 2015: Overview of Current Thinking on Key Principles’  have to apply for legal aid funding in the name of the lead contractor not in your own firms name. This must surely be so as the contract is with the entity i.e. the duty provider. What else does this following paragraph mean? ‘All Delivery Partners must hold an Own Client Contract and will work as ‘formalised agents’ of the Lead Contractor in accordance with the terms of the formal written agreement. The client retainer will always be with the Lead Contractor.’
3.
You as the junior party will be dependant entirely upon the Lead Contractor being honest and efficient in allocating you the share of the costs due to you for doing the work. For Duty work all the legal aid will be in the Lead Contractors name.

4.
The Lead Contractor will surely build into the contract with you a provision of retention of administration costs for handling the case finances and all the administrative effort involved generally in keeping a watchful eye on you in terms of reviews etc. How much? We have seen figures of 10- 20% suggested which in real terms is £16-32 off every Police Station fee at the post July 2015 rate of £160.

5.
What happens if one of you fails financially? It is not clear and there are terrible risks involved including potentially redundancy costs for you and ‘run off ‘costs for the departing firm.

6. 
This will be a ‘no escape’ 4 year contract for the lead contractor who will surely tie in the delivery partners to the same period. 
7.
You will have to account to the lead contractor in terms of time recording, invoicing and case reporting. You as a ‘Delivery Partner’ are expressly referred to as having the status of agents. ‘In house Consortia agents’ for sure as you are within the Consortia but you are agents nonetheless. Your clients are not ‘your work’. They are the clients and work of the Lead Contractor. How comfortable do you feel with that? It depends, we suppose, on the relationship but how long will everyone have to build a relationship. Only a few weeks instead of months in these ‘shot gun’ weddings it would seem.

8.
The Lead contractor is obliged to impose a penalty or where performance standards are not met. Is your relationship with the Lead Contractor firm robust enough to withstand this without a ‘major falling out’?

9. 
If you or the Lead Contractor’s ‘Own Client’ Crime Contract is terminated the agreement between Lead Contractor and Delivery Partner for duty work is also automatically terminated. 

10.
The Lead contractor must do a minimum percentage of duty work or be in breach (25% or 50% as above) or be in breach. How will you keep check on this and maintain that balance in their favour? 

Professional Indemnity Insurance implications

1.
The implications of Consortia from an insurance point of view are vast and terrifying. We are not aware of any serious discussions with the insurance industry at large and clearly this needs to be done on a collective basis.  But who is doing this?  At present we doubt if the insurance industry have any idea how it will impact upon the level of our PII insurance.

2.
Let us sketch out a likely scenario. One of the ‘Delivery partner’ firms has a claim and complaint made against it for a matter for which the lead contractor was responsible contractually to the Legal Aid Agency. Which insurer picks up the tab? That of the ‘delivery’ (sub) contractor or the lead main contractor’s insurers?  Do the 2 insurance companies for the two respective firms try and subrogate the claim.  A sort of ‘Knock for Knock’ arrangement?  We do not know whether that is workable or practical, but one can only imagine the complexity of two insurance companies arguing about liability and this is far from ideal.

3. 
What are the implications for the cost of premiums?  Will the industry be happy with this loose Consortia arrangement being covered at the current level of premiums? It will not take long will it for the industry to do a hard-nosed assessment of these Consortia from a risk point of view especially the risk to the main Contractor? What will happen to the premiums of all the Consortia if they are contracted with each other to share the risk or are forced by insurers to do so?  These issues cannot be avoided. Who is dealing with them? Who is underwriting the risks?

What are the Duty firm Consortia actually bidding for?

1.
Procurement Areas will be fixed and you will be required to undertake an equal share of Duty Provider work in the Procurement Area. Holding a Duty Provider Crime Contract will not guarantee a particular volume of work and it is possible that the volume and value of work available will vary during the term of the contract. Variations may occur for a number of reasons including (but not limited to) offending patterns, changes to interview locations, courts etc. The contract will require you to be able to accommodate fluctuations in demand for services at short notice. Are you sure you wish to commit limited finances to such a speculative venture on an on-going basis?

2.
When the Lead contractor has all the legal aid in their name is that the ‘value’ placed upon the contracts without taking into account the later apportionment between the Lead firm and the ‘delivery Partner’.  The whole valuation of the Duty Contract is unrealistic.  The quoted figures for local duty contracts are now horribly low once you rip out VAT and take into account the full 17.5% cut and additional police station rate cuts (up to 40% in some areas).  There is no guarantee of volumes of work and the MoJ figures for each duty contacts are a completely meaningless.  In short Firms are being asked to take on large financial obligations without any guarantees of compensating volume to help us pay for the increased expense of maintain these contracts and yet that is supposed to be the point of the whole operation, cuts paid for by an increase in volume. It is potentially illusory.

Regulatory position

What is the position? Who knows? It is not clear what regulatory demands there will be on those bidding as delivery partnerships or consortia. The SRA remain aloof and silent. They will not remain so when they sniff a breach by one of the consortia and will we remain immune from those breach implications?

The Time Table

Most experience suggests at least 9 months are necessary for careful planning of this type of arrangement or coming together of legal entities and we are being given under 9 weeks. There are consequential issues so far as banking facilities, overdraft facilities, accountancy requirements, cashier and staffing issues are concerned. This time table is Insanity.  

TUPE

 TUPE, ‘Transfer of Undertakings (Protection of Employment) Regulations 2006’ presents a potential risk. If Delivery Partner loses its own client contract and has to close their staff will see that the Duty work is being done by the Lead Contractor and the other Delivery Partners in the Consortium of which their employers were part. Will this cause a claim for redundancy to be made against you? If you were redundant would you not wish to test the water and claim? What financial provision should be made and set aside to cover this cost?

 Most proposed solutions involve some sort of indemnity from or between contract partners. If one of the contractors no longer exists then the indemnity is of no value. Do you think the LAA will lift a finger to assist a lead contractor who has lost the supporting firms for some reason leaving the lead firm to struggle on to complete the contract? 

CONCLUSION
It is obvious that there are so many unresolved issues around the Governments view of Consortia as a delivery vehicle for rationalisation of the legal aid market that it would be the height of irresponsible behaviour for the Government to proceed on the assumption that it is viable approach without answering in detail the (we feel) pertinent questions raised in this statement.   They have adopted Consortia as a method of bidding. Let the Government demonstrate in practical terms how it will work without significant risk to the public, the CJS, the Bar if the Consortia firms start collapsing due to the many problems highlighted here.

Robin Murray. Vice Chair CLSA.  Bill Waddington Chairman of the CLSA.  Mike Jones former Chair of the CLSA and committee member. 

END

Notes to Editors:

The CLSA is an independent organisation representing lawyers in England and Wales.  Its members specialise, often exclusively, in criminal defence litigation.  Its members are defenders in the large majority, but it has prosecutors and court clerks in its membership.

Chairman: Bill Waddington, CLSA, Suite 2 Level 6, New England House, New England Street, Brighton BN1 4GH. DX 2740 Brighton. Email: admin@clsa.co.uk
Tel: 01273 676725.  HYPERLINK "http://www.clsa.co.uk" 
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